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al{ anfh gr r8ta mer sriits 3rra awar ? at as sr Gm a 4fa zenfenf Rt
sag mg gr rf@rat at sr4ta ur gateauor 9gra tar& '

0 Any person aggrieved by this Order-ln~Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

(4) atu ala z,ca 3rf@u, 1994 cBI cfRT araa Rt aar mRi #k aR i arr Irr cBl'
Gu-enrr qr qgd iasfd gr?ru 3m4a 3eft ra, la Tq, fcrffi ii-5lle>1ll, ~
fart, #heft if6a, Rta taa, via mf, { fact : 110001 cBl' cffr fl--~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zufe mr at gtf a masa }Rt g4fat an f#t '+J0-sP11-< ·m ~ cbl-<-&11 if <TT
fa4kt usrIrgr osrqr i ma ua g; mf , zu fa8t rasrr zn rwera& are fa4ft
arar a fa#t qasru 'st al ,fa tr= g{ st1

case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ctory or from one warehouse to another during the course of processing of the goods in a
e or in storage whether in a factory or in a warehouse.



2

na a as fan#t lg zu q? Ruffa ma W z +Ta faff ?i sqzjr zca ae
ml R 3qlal yea ffllcma \iil° 'Bffif e are fa#t , znvar Pf lltftl c'I i I

(A)

(P.)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

sf@ zgen al ran fhg f@Tr 'Bffif a as (tura u err a) fufa fan ·a 1=flcYf "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifgr t sura en # mar # fg uit sph #Ree mr #6 ·{& it ha or?gr
uit ga er g fr a garRa snzga, sr@la IDxT ufa at zr u zn a fe
enfefa (i.2) 1998 tTRT 109 &txT ~ ~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(4) ta sari yea (r8ta) ala), 2oo1 fu 9 i#fa RaRfe qua ism sg-e i
at uRji i, 4fa srdr # uf am?f Rea a m # #firer--arr vi sat
3hr t at-?t uRji k en Ufra 3Ira f@0u urn ale; ts rel "&@T ~.cl?T ~ ~
cfl 3-Tc'IT@ tTRT 35- feffRa "CJfl- cfl :fIBR # rqa # mi2:f hr--6 ca #t ,R ft ft
.aRey

The above application shall be made in duplicate in Form No. EA..,8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfcl'J11 ~ cfl Wi2:f uei vier a ya arg q] zu rt a slit vu) 2oo/-la
:f@R 8t urg silt sf ic#an g ara a nar st at+ ooo /- cBl" tBTff :fIBR cBl" ~ I

.
The revision application shall be accompanied by a fee of Rs.200{- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ft zyca, €turaa zge vi ar a 3r)ta =nrznf@raw a ,f ar@ta=
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) bta sqla zyca 3r@fr4, 1944 cBl" t:TRT 35-6TT/35-~ cf) 3-Tc'IT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) saa~Raa qRb 2 (4) aa; srar # ratar #t r@a, sr4himu # v# zca,
a#tu sura zgc vi araz r#la urn@raa(fez) at ufa 2ftr 4)et, Garra
# 2nd"J=!IBT, isl.§J..Jlffi 'l-fcFf, '3-lfl--lcll , !TRt.J-l.-Wl-l, '3-1$J..J~lisll~-3sooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate,Tribunal (CESTATJ at
2d Floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. ·

0

0
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 .. of·. Central Excise(Appeal) Rules, ,,.2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demaild / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ···

(3) zuf? za 3mer i a{ p srdsii anr ara st & at r@) g oil # fg #l ar grara
sq[a ir fan srm afeg gr ea zig; ft f far qt cpl?:f "ff m cB" ftrr-q
zqerferfa 3r&)Rjq nnTf@raw at vs 3r@la a a€har at ya m4a fur rar &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the': one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urareu zrcaerfefu 497o zqenisgitf@r t rq4 if fefRa fa; 7n sad
3rd«a ur cs#gr zenfenf Ruf, Tf@rant 3reg a re@r #ty uau .6.so h
cblrllllll<illl ~ RcB"c "<il<IT m".-JT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

(5) sa sit ii@r mai at fiata are fui at it ft err raff fan urar & uit
#la zrcas, #€t sqra zrcas vi @tars 3rat#ta mrnfravr (aruffaf@) fr, 1982 If ~
em

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«o ft zrca, a sna zyca ya ara ar4lat mnf@ran1(free),
md3TCfr<ilT · a ii afar#upemand) ya s(Penalty) T 10% qa sir car
34farf ?1re@if, sf@roarqa ±o a?lsug &i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

alaGarayea sitara# oiafa, nfrea@t "afaratiDuty Demanded)
a. (Section)gs ±aD a5 azafuffft,
z furmahr2z 3feeatfr,
au hr&z lsfuif abfr 6has aufr.

Tqasr «ifr sr8her 3us qa arr al geari, sr8lea' nfra k5 R@gqfsfsat fear nrar
%.

For an appeal to be filed before the CESTAT, 10% of the Duty &·•Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, pr.ovided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xciv) amount determined under Section 11 D; '
(xcv) amount of.erroneous Cenvat Credit taken;
(xcvi) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 3r±r#vf an4ta 7frawrhrsfyea arrar zerou zus Ralf@a st at ir fhg rz yea# 10%
yrarrr sitsrihaau fa1f@a slas avs# 1o% /ratu straft?l"

view of above, an appeal against this order shall lie before the Tribunal on payment of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where
lone is in dispute."
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ORDER-TN-APPEAL

Two appeals have been filed by the below mentioned appellants

(hereinafter referred to as Appellant Nos. I and 2 respectively, as per details

given in table below) against the Order in Original No. 07/CGST/Ahmd·

South/JC/NB/2022-23 dated 27-06-2022 [hereinafter referred to as

"impugned order] passed by the Joint Commissioner, CGST,

Commissionerate : Ahmedabad South [hereinafter referred to as

"adjudicating authority'].

S.No. Name and address of the appellant Appeal No.
1 M/s. Arth I Soft, GAPPL/COM/STP/3070/2022

B-201, Safal Pegasus, Anandnagar
Road, Vejalpur, Ahmedabad -
380015.
Appellant No. 1

2 Shri Siddharth M. Panchal, GAPPL/COM/STP/3069/2022
Proprietor, M/s. Arth I Soft,
B-201, Safal Pegasus, Anandnagar
Road, Vejalpur, Ahmedabad -
380015.
Appellant No. 2

2. Briefly stated, the facts of the case are that the Appellant No. 1 had

obtained Service Tax Registration No. ABBFA0128RSD001 on 16.12.2015

for providing Online Information and Database Access and/or Retrieval

Service (OIDAR) through Computer Network and Information Technology

Service. Intelligence gathered by the officers of Directorate General of Goods

and Service Tax Intelligence, Ahmedabad (hereinafter referred to as

"DGGT") indicated that Appellant No.1 had evaded payment of service tax

during the period from 01.10.2014 to 30.11.2016 by declaring the value of

taxable service, i.e. OIDAR, under the category of Export of Service. In

terms of Rule 6A1) of the Service Tax Rules, 1994, the provision of any

service shall be treated as export of service, when the place of provision of

service is outside India. During the said period, as per Rule 9b) of the Place

of Provision of Service Rules, 2012, the place of provision in respect of

OIDAR was the location of the service provider. It, therefore, appeared that
the claim of the Appellants regarding export of service was not admissible.

0

0
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2.1 On the basis of the said intelligence, investigation was initiated

against the Appellants. It was found that the Appellants had classified the

service provided by them as Information Technology Software service

during the period from October, 2015 to March, 2016. Thereafter, the

Appellants classified the service provided by them under OIDAR services.

The investigation revealed that Appellants were providing service by way

of developing games and uploading the same on the portal/cloud of Google

Play and Apple so as to enable any user to download the game, which cannot

be considered as export of service. Hence, they were taxable in terms of Rule

9b) of the Place of Provision of Service Rules, 2012 (hereinafter referred to

as POPS). Therefore, it appeared that no exemption from payment of service

tax was available on the said services provided by the Appellants, as their

location was in India. Therefore, the Appellants were liable to pay service

tax on such services provided by them.

2.2 It appeared that the Appellants had furnished their T-3 returns for

the period from June, 2013 to March, 2017 under Service Tax Registration

No. ASXPPl794MSD001 (Proprietorship firm), while the returns for the

period from October, 2015 to June, 2017 were filed under Service Tax

Registration No.AABFA0128RSD001 (Partnership firm).

0 2.3 On conclusion of the investigation, the Appellants were issued Show

Cause Notice bearing No. DGGIIAZUIG.D/36-19/2020-21 dated 26.06.2020,

wherein it was proposed to :
a) Consider the amount of Rs.11,66,29,955/- charged and received under

Registration No. AABFA0128RSD001 and Rs.28,15,197/- under

Registration No. ASXPPl794MSD001 as taxable value for providing

taxable service in terms of Section 66B of the Finance Act, 1994 read

with Rule 9b) of thePOPS, 2012.
b) Demand and recover Service Tax amounting to 1,58,32,445/- in

respect of Registration No. AABFA0128RSD001 and Rs.4,05,459/- in

respect of Registration No. ASXPPl794MSD001 under the proviso to

Section 73 (1) of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994.
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c) Impose penalty under Section 77(1)0) of the Finance Act, 1994.

d) Impose penalty under Section 76 and/or 78 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein,

A. The amount of Rs.11,66,29,955/- charged and received under

Registration No. AABFA0128RSD001 and Rs.28,15,197/- under

Registration No. ASXPPl794MSD001 were held to be taxable value

for providing taxable service in terms of Section 66B of the Finance

Act, 1994 read with Rule 9b) of the POPS, 2012.

B. The demand of service tax amounting to Rs.1,58,32,445/- in respect of

Registration No. AABFA0128RSD001 and Rs.4,05,459/- in respect of

Registration No. ASXPPl 794MSD001 were confirmed along with

Interest.

C. Penalty amounting to Rs.10,000/- each, was imposed on Registration

No. AABFA0128RSD001 and ASXPP1794MSD001.

D. Penalty amounting to Rs.1,58,32,445/- and Rs. 4,05,459/- was imposed

on Registration No. AABFA0128RSD001 and Registration No.

ASXPP1794MSD001, respectively.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the Appellants have filed the present appeal on the following
grounds '

1. The entire finding of the adjudicating authority at Para 24 of the

impugned order is far from truth. The adjudicating authority has

stated that the SCN has quantified the demand separately for

proprietorship and partnership concerns in a single SCN, the said act

is per se void. According to Section 65B read with Section 73 of the

Finance Act, 1994, two separate notices are required to be issued as
both entities are different.

11. No separate notice has been issued for the partnership firm and,

hence, the allegations on the partnership firm are void ab inito and

proceedings against the partnership firm should not be carried

0

0
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111. Reliance is placed upon the judgment in the case of Brindavan

Beverages (P) Ltd. - 2007 213) ELT 487 (SC).

1v. Section 73 of the Finance Act, 1994 makes it clear that every person

who is liable to pay tax has to obtain a service tax registration and as

separate registrations are made, separate SCNs must be issued.

Reliance is placed upon the judgment in the case of Punjab Vs.

Jullundur Vegetables Syndicate - (1966) 2 SCN 457.

v. The major income earned by them is nothing but revenue earned from

Google Ads. The income is not earned from selling online games or

otherwise. They provide developed game to Google Play ofApple Store

free of cost and do not earn any income when the game is uploaded on

the international server as no payment or consideration is made by

Google or Apple.

v. Google places ads on the games shared by them along with permission

to monetize the game by placing ads. For this revenue sharing

arrangement, they are paid a portion of the revenue from ads. It is
Google and Apple who decide which ad needs to be placed in which

game and all the terms are decided by them. Their server is not in

India.

v. They received the income in USD and, therefore, all the conditions for

the transaction to be considered as export are fulfilled.-....
vn1. _As they receive revenue from the ads and these ads are played by

Google/Apple while playing the games, the service cannot be

considered to be OIDAR and as the same is exported outside India, it

is not liable for service tax.

1x. In simple words, they are selling offline games but without any

consideration and do not earn any income. However, they are given

revenue sharing for giving the right to use the game for ad purpose to

Google whose server is outside India.

x. · All the conditions of Rule BA of the Service Tax Rules, 1994 are

fulfilled.

Xl. The revenue earned from Ad Sense is not an online game and it is

nothing but export of service as none of the ingredients of OIDAR are

fulfilled. Therefore, the same is exempt from the whole of service tax.



8

F No.GAPPL/COM/STP/3069,3070/2022

The demand is confirmed without considering that the new definition

of OIDAR, which was brought in to effect from 01.12.2016, whereas

the demand has been raised upto November, 2016i.e. the period prior

to the amendment.

The SCN has referred to the definition of OIDAR applicable from

01.12.2016. Hence, the SCN is wholly erroneous and is liable to be

quashed.

XIV. Reliance is placed upon the judgment in the case of Asstt. Collector of

C.Ex., Vs. National Tobacco of India Ltd. - 1978 (2) ELT J416;

Associated Provincial Picture Houses Ltd. Vs. Wednesbury

Corporation (1948) 1 KB 223; Abhirup Exports (P) Ltd. Vs. UOI 

2014) 46 GST 1 (Bombay).

xv. The service provided by them is Information Technology Service and

not OIDAR. It is clear from the definition of OIDAR as per sub rule 2

of the POPS, 2012 and Section 67(75) of the Finance Act, 1994, that

there must be access or retrieval by the person providing the service

to another person for the same to fall under OIDAR.

xv. In the present case, they upload the game on platform of Google/Apple,

who in turn provide the service to the users. This has been accepted

in the outcome of the investigation at Para 6.3 of the SCN. The

platform from where the game is downloaded is not theirs.

xvu. Reliance is placed upon the judgment in the case of Photolibrary India

(P) Ltd. V. Commissioner of Service Tax, Mumbai-I - 2017 (7) GSTL O
386 (Bombay) wherein it was held that provision of access to the data

or allowing retrieval of data from the website is necessary for the same
to fall under OIDAR service.

xv1. In the present case, the access/retrieval is controlled by Google/Apple.

A user must have account generated by Google/Apple to download the

game. They nowhere control the access or retrieval of the game.

xx. It is clear from the definition of Information Technology Software

(ITS) that the same is representation of instructions of data allowing .

interactivity to as user. In a game, all of the essentials of ITS are

present. Hence, it squarely falls within that category. Also, the ST-3
returns are filed under the category of ITS.

XU.

Xlll.

0
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xx. The service provided by them does not fall under the purview of

OIDAR services but under ITS.

xx1. They quote the category of service in the ST-3 return only for statistic

reference. Reliance is placed upon Circular No.165/16/2012-ST dated

20.11.2012. The wrong classification of ITS under OIDAR would not

result in liability to pay service tax.

xxu. They have sold the source code for which they had received convertible

foreign exchange. Where the same is sold, it is not a service but sale

of goods. The adjudicating authority mis-understood the facts and

demanded service tax under OIDAR by just referring to theirITR.

The income received from Google Ad Sense is not liable to be taxed asXXlll.

0 OIDAR as it is sale of goods and not provision of service. Reliance is

placed upon the judgment in the case of Kasturi & Sons Ltd. Vs. CCE,

Chennai North- 2019 (25) GSTL 449 (Tri.-Chennai).

Where a SCN is issued by DGGI, only DGGI can adjudicate the matter

and they cannot direct the Commissioner to adjudicate the matter.

xxv. None of the administrative Notifications issued in the pre-GT era

XXIV.

can be said to survive unless it is expressly spelt out in the repealing

statute.

xxv1. Reliance is placed upon the judgment in the case of Air India Vs. UOI

(1995) 4 SCO 734 Naresh Sukhwant Vs. Commissioner of Customs

O (Ad5.) - 2003 (156) ELT 214; Auto Ignition Ltd. Vs. Commissioner of

Customs 2002 (144) ELT 631; National Transport Co. Vs.

Commissioner of Customs --2003 (152) ELT 373; Consolidated

Enterprises Vs. Commissioner of Customs - 2001 (137) ELT 1223;

C.M. Textile Vs. Commissioner of Customs - 2004 (168) ELT 132.

xxvn. The SCN is issued for the period from 01.04.2014 to 30.11.2016 and

the impugned order has confirmed the demand by invoking the

extended period of limitation.

xxv111. Extended period of limitation is not invokable as there is no

suppression of facts with an intention to evade payment of tax. In the

SCN, nowhere it is specifically established that they had suppressed

the facts or indulged in wilful misstatement or fraud or collusion with

tent to evade payment of tax.
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xx1x. Reliance is placed upon the judgment in the case of Oriental Insurance

Company Limited - 2021(5) TMI 869; Gannon Dunkerly & Co. Ltd. 

2020 (12) TMI 1096; Rolex Logistic Private Limited Vs. CST- 2009 (13)

STR-147 (Tri.-Bang); Om Sai Professional Detectives and Securities

Service Pvt. Ltd. Vs. CCE - 2008 (12) STR-79 (Tri.-Bang.); Continental

Foundation Jt. Venture Vs. CCE, Chandigarh-I - 2007 (216) ELT 177

(SC).

xxx. The non payment of service tax was on account of bona fide belief and

involved interpretation of law.

xxx1. Reliance is placed upon the judgment in the case of CCE, Bangalore Vs.

ITC Limited - 2010 (257) ELT 514 (Kar.); Concept Motors Pvt. Ltd. Vs.

CST, Ahmedabad - Final Order No. A/11717/2018 dtd. 07.08.2018; CCE,

Jaipur Vs. Rajasthan Renewable Energy Corporation Limited - 2018

(15) GSTL 661 (Raj.); Uniworth Textiles Ltd. Vs. Commissioner of

Central Excise, Raipur - 2013 (288) ELT 161 (SC).

xxx11. As service tax is not required to be paid, no interest under Section 75 can

be demanded from them.

xxI1. Reliance is placed upon the judgment in the case of Jain Kalar Sa.maj 

2015 (38) STR 995 (Ti.-Mumbai.); Sundaram Textiles Ltd. - 2014 (36)

STR 30 Mad.)

xxxIv. Without prejudice to the above, the benefit of cum-duty valuation is

available to them. Reliance.is placed upon the catena of judgments in

this regard.

xxxv. Penalty cannot be imposed mechanically since the essential ingredients

for levy of penalty are missing.

xxxv1. Reliance is placed upon the judgment in the case ofHindustan Steel Vs.

State of Orissa - 1978 (2) ELT (J159); Mahadev Logistics Vs. Cus. &

C.Ex. Settlement Commission, New Delhi - 2017 (3) GSTL 56

(Chhattisgarh); DOI Vs. Rajasthan Spinning and Weaving Mills - 2009
(238) ELT 3 (SC).

xxxvn. Penalty under Section 77 is not applicable in the current case. The non

payment of service tax was on account of genuine belief ofnon levy of tax
and involves interpretation issue.

xxxv. Penalty under Section 78 is not imposable as there is no suppression of

facts. Reliance is placed upon the judgment in the case ofYCH Logistics

ia) Pvt. Ltd. Vs. CCE and CST, Bangalore - 2020 (3) TMI-809; Bumi

0

0
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Geo Engineering Ltd. Vs. CST, Chennai-III - 2018 (7)TMIT-616; Satish

Kumar Contractor Ltd. Vs. CCE, Panchkula - 2018 (3) TMI 1429;

Ishvarya Publicities Pvt. Ltd. Vs. CST, Chennai-II - 2016-TIOL-1409
CESTAT-MAD.

xxx1x. Penalty cannot be imposed where there is interpretation of law. Reliance

is placed upon the judgment in the case of Hindustan Steel Ltd. Vs. State

or Orissa - 1978 (2) ELT J159 (SC); Gujarat Guardian Limited - 2016

(46) STR 737 (Tri.-Ahmd.) and Fascel Limited - 2017 (52) STR 434 (Tri.
Ahmd.)

5. Personal Hearing in the case was held on 12.01.2028. Shri Bishan

Shah, Chartered Accountant, appeared on behalf of Appellants for the

0 hearing. He reiterated the submissions made in appeal memorandum.

0

6. The Appellants have subsequently filed additional written submission
on 01.02.2023, wherein it was submitted that :

» The law referred to in the SCN is not the law that was in force during
the period of demand.

► The CBIC vide Circular No.202/16/2016-ST had itself accepted that

there has been a change in law for which the circular has been issued

and therefore, reliance placed by the adjudicating authority on the

judgment in the case of Ratan Melting - 2008 231) ELT 22 (SC) is
misplaced.

» The service provided by them is ITS and not OIDAR. Reliance is

placed upon the judgment in the case of Phillips Electronics India Vs.

Commissioner of Service Tax, Chennai - 2019 (21). GSTL 450 (Tri. -

Chennai) and PVR Limited Vs. Commissioner of Service Tax, Delhi
2021 (55) GSTL 435 (Tri.-Del.).

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions·as well- as
· . ",·· • · .- ·•. 

submissions-made at the time of personal hearing and the material

ilable on records. The issue before me for decision is whether the service

ed by the Appellants are covered under Information Technology

e, in short ITS, as claimed by the appellant, or Online Information
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Access and Data Retrieval Services, in short OIDAR as contended by the

department in the SCN. The demand-pertains to the period October, 2014

to November, 2016.

8. It is observed that the demand of service tax has been raised against

the Appellants in the capacity of a Proprietary firm (Registration No.

ASXPPl 794MSD001) and Partnership firm (Registration No.

ABBFA0128RSD001). The appeal filed by Appellant No. 1 is in respect of

the Partnership firm while the appeal filed by Appellant No. 2 is in respect

of the Proprietorship firm. However, as the issue involved in both the

appeals are the same, they are being taken up together for decision.

9. Before dealing with the merits of the appeals, I proceed to deal with

the primary contention of the Appellants regarding issuance of a single SCN 0
to two separate entities. In this regard, it is observed from Para 18 of the

impugned SCN that both the Proprietary Firm as well as the Partnership

Firm, with details of their Service Tax Registration Numb-er, have been

called upon to show cause against the action proposed to be taken in terms

of the impugned SCN. Since the Appellants, in their individual capacities,

have been put to notice, and asked to show cause in respect of the action

proposed to be taken against them, it cannot be said that a single SCN has

been issued to two different legal entities. Accordingly, I do not find any

merit in this contention of the Appellants, and, hence, the same is rejected Q
as being devoid of merit.

10. As the dispute pertains to whether the servces provided by the

Appellants are covered under OIDAR service, as contended by the

department, it would be pertinent to refer to the definition of OIDAR

services, as it existed during the period of dispute i.e. October, 2014 to

November, 2016, as per· Rule 20) of the POPS, 2012 and the same is

reproduced below":
« "online information and database access or retrieval services" means
providing data or information retrievable or otherwise, to any person, in
electronic form through a computer network".



0
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10.1 From the above definition of OIDAR services, it is observed that it

covers within its ambit the pr.oviding of data or information in electronic

form through a computer network. In the instant case, it is observed that

the .Appellants are developing games and making them available to the

users through Google Play/Apple Store online platform. At the outset it

needs to be stated that uploading or downloading of games from an online

portal can under no stretch of imagination be equated with activities of

providing data or information, retrievable or otherwise, On this very count

the services provided by the .Appellants stand excluded from the purview of

OIDAR services.

11. It is further observed that the department has, in the impugned SCN,

and the adjudicating authority has, in the impugned order, relied upon the

definition of OIDAR services as per Rule 21)ccd) of the Service Tax Rules,

1994. In this regard, I find that the Government had, vide Notification

No.46/2016-T dated 09.11.2016, amended the POPS, 2012 as well as the

Service Tax Rules, 1994. The text of the said Notification is reproduced

below '
1. (1) These rules may be called the Place of Provision of Services
(Amendment) Rules, 2016.

(2) They shall come into force on the 1st day of December, 2016.

2. In the Place of Provision of Services Rules, 2012,-

(i) in rule 2, for clause (1), following clause shall be substituted,
namely:

'(1) "online information and database access or retrieval
services" has the same meaning as assigned to it in clause
(ccd) of sub-rule 1 of rule 2 ofthe Service Tax Rules, 1994;

(ii) in rule 3, in the proviso, after the words "in case", the words "of
services other than online infonnation and database access or
retrieval services, where" shall be inserted;

(iii) in rule 9, clause (b) shall be omitted."

11.1 Consequent to the amendment of Rule 2(1) of the POPS, 2012, the

OIDAR services has the same meaning as in clause (ccd) of sub-rule (1) of

Rule 2 of the Service Tax Rules, 1994, which is reproduced below :

" '(ccd) "online information and database access or retrieval services" means
services whose delivery is mediated by infonnation technology over the internet
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or an electronic network and the nature ofwhich renders their supply essentially
automated and involving minimal human intervention, and impossible to ensure
in the absence of information technology and includes electronic services such
as, 

(i) advertising on the internet;
(ii) providing cloud services;
(iii) provision ofe-books, movie, music, software and other intangibles
via telecommunication networks or internet;
(iv) providing data or information, retrievable or otherwise, to any
person, in electronic form through a computer network;
(v) online supplies ofdigital content (movies, television shows, music,
etc.);
(vi) digital data storage; and
(vii) online gaming;';"

11.2 The above definition of OIDAR in terms of Rule 2(1) (ccd) was

introduced vide Service Tax (Fourth Amendment) Rules, 2016 by way of

Notification No. 48/2016-ST dated 09.11.2016. From a plain reading of the

definition of OIDAR service as per the amended provisions of Rule 21)ccd)

of the Service Tax Rules, 1994, it is observed that it is a comprehensive

definition encompassing a large number of services provided online.

Further, it specifically includes online gaming as well as supply of online

digital content viz. movies, television shows, music etc. Also e-books,

software and other intangibles are covered. Further, it has significantly

expanded the scope of OIDAR inasmuch as the earlier definition of OIDAR

has been only a small part of the amendment. The games developed by the

Appellants and hosted by Google Play/Apple Store would be covered by the

ambit of OIDAR services as per the amended definition only.

11.3 However, as specifically stated in Notification No. 46/2016-ST dated

09.11.2016 and Notification No. 48/2016-ST dated 09.11.2016, the

amendments come into force from 01.12.2016. In view of the Notifications

specifying 01.12.2016 as the date on which the amended provisions come

into force, these amended provision are not applicable to the period up to

30.11.2016. I find that the dispute in the instant case pertains to the period

from October, 2014 to November, 2016. Therefore, the amended provisions

of the POPS, 2012 as well as of the Service Tax Rules, 1994 are not

applicable to the dispute on hand and these have to be decided in terms of

the provisions as they stood prior to 01.12.2016. The adjudicating authority

erred in adjudicating the impugned SCN by applying the

0

0
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amended legal provisions, which were not in force during the period of

dispute.

0

12. It is further observed that the Appellants have claimed that the

income earned by them is not from the persons downloading the games
e

developed by them and hosted on Google Play/Apple Store. The downloading

of the games is free and the income earned by them is from the revenue

generated by the ads placed by Google Play/Apple Store on the games hosted

on their platform. The adjudicating authority has, at Para 27.1 of the

impugned order, recorded his finding that "Ifind that, it is an admittedfact

that the assessee is getting revenue. The revenue is given by Google or

Apple under whoseplatform the games are uploaded. Thus, it is as clear as

daylight that the revenue earned by the assessee is in reward to the games

uploaded in the platform of Google or Apple". The adjudicating authority

has, thereafter, proceeded to hold at Para 27.2 of the impugned order that

"Th us, the revenue earned from Google and Apple is towards supply of

games which is definitely Online Information and Database Access or

Retrieval service and hence the assessee is liable to pay service tax on the

same.

12.1 In my considered view the above findings and conclusion arrived at by

0 the adjudicating authority are erroneous and not supported by facts. The

income earnedby the Appellants are from the revenue generated by placing

ads in the games developed by the Appellants, which is shared between

Google/Apple and the Appellants. There is no material on record which

indicates that the Appellants are being paid by Google/Apple for supply of

the games. Neither is there any material which establishes that

Google/Apple are generating revenue from merely allowing customers to

download the games. While there may be games or certain features of games

which are available to customers upon payment only, no evidence has been
. .

brought on record to indicate that in the case of the Appellants, income has

been earned by them from customers downloading the games or some of its

res upon payment. In the absence of any such evidence, I am inclined

e with the contention of the Appellants that the income earned by
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them is from the revenue generated by the ads placed in their games by

Google/Apple. As the games, per se do not generate any revenue on their

own, it cannot be said that the Appellants are getting consideration towards

the games developed by them and hosted on the platform of Google/Apple.

12.2 It is also pertinent to note that the revenue generated by Google/Apple

is not from the customers downloading the games from their platform. The

revenue is generated from the advertisers who, through Google/Apple, place

their advertisement in the games downloaded by the customers. To be a

taxable service there has to be an element of service provided by one person

to another for a consideration. In the instant case, it is seen that neither the

SCN nor the impugned order has specified as to who is the service recipient.

From the facts of the case, it is evident that neither Google nor Apple are

the service recipient as they are merely providing a platform for hosting the

games developed by the Appellants. Further, the ultimate end-user who

downloads the games, pays neither Google/Apple nor the Appellants for

downloading the games. Consequently, it cannot be alleged that any

consideration has been received by the Appellants towards the games

developed and hosted by them on the online platforms. Therefore, the

allegation that the Appellants are providing OIDAR services and getting

consideration for the same is totally mis-conceived.

12.3 In view of the above findings and discussions, I am of the considered

view that the services provided by the Appellants cannot be considered as

OIDAR services in terms of the definition of OIDAR services as it existed

during the period under dispute i.e. October, 2014 to November, 2016.

13. As the services provided by the Appellants are not covered under

OIDAR services during the relevant time, the provisions of Rule 9 (b) of the

POPS, 2012 have no applicability to the facts of this case. Accordingly, the

finding of the adjudicating authority that the services provided by the

Appellants does not satisfy condition No. (d) of Rule 6A of the Service Tax

Rules, 1994 and thus, does not qualify as export of services, is entirely
devoid of merit.aa

0

0
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14. In view of the above discussions, I am of the considered view that the

adjudicating authority has erred in holding that the services provided by

the Appellants are covered under OIDAR services and that the services

provided by the Appellants· do not qualify as export of services. The

adjudicating authority has, therefore, erred in confirming the demand of

service tax, vide the impugned order, against the Appellants. Accordingly,

the demand of service tax confirmed against the Appellants is set aside as
not being legally sustainable.

15.

The appeals filed by the Appellants stands disposed of in above terms.
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